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Dear Lewis  
 
EU EXIT LEGISLATION - PROTOCOL WITH SCOTTISH PARLIAMENT 
 
THE SOCIAL SECURITY COORDINATION (BENEFITS IN KIND ETC.) 
(AMENDMENT ETC.) (EU EXIT) REGULATIONS 2019 
 
The NATIONAL HEALTH SERVICE (CROSS-BORDER HEALTHCARE AND 
MISCELLANEOUS AMENDMENTS) (EU EXIT) REGULATIONS 2019 

I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of the 
Scottish Parliament. 
 
As you know, the Cabinet Secretary for Government Business and Constitutional 
Relations, Michael Russell MSP, wrote to the Conveners of the Finance & Constitution 
and Delegated Powers and Law Reform Committees on 11 September setting out the 
Scottish Government’s views on EU withdrawal.  
 
That letter also said that we must respond to the UK Government’s preparations for a 
No-Deal scenario as best we can, despite the inevitable widespread damage and 
disruption that would cause. It is our unwelcome responsibility to ensure that devolved 
law continues to function on and after EU withdrawal.  
 
I attach a notification that sets out the details of two SIs which the UK Government 
propose to make in relation to cross-border and reciprocal healthcare, and the reasons 
why I am content that Scottish devolved matters are to be included in these SIs. Please 
note, we are yet to have sight of the final SIs and they are not available in the public 
domain at this stage, although I expect them to be laid in draft this week at which point 
they will become publicly available.  
 



We will, in accordance with the protocol, advise you when the final SIs are laid, we 
understand that this will be imminent, and will advise you as to whether the final SIs 
are in keeping with the terms of this notification.   
 
We would welcome a view from the Committee as soon as possible.  However the 
Scottish Parliament will have 28 days for consideration if needed under the agreed 
protocol to consider the proposal to consent to the Sis. 
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
 
 
 
 

JEANE FREEMAN  
 
 
 
 
 
 
 
 

 
 



 

NOTIFICATION TO THE SCOTTISH PARLIAMENT 

The Social Security Coordination (Benefits in Kind) (Amendment etc.) (EU Exit) Regulations 
2019 

The National Health Service (Cross Border Healthcare and Miscellaneous Amendments) (EU 
Exit) Regulations 2019  

1. Name of the instrument and summary of proposal 

The Social Security Coordination (Benefits in Kind) (Amendment etc.) (EU Exit) Regulations 
2019 

The Social Security Coordination (Benefits in Kind) (Amendment etc.) (EU Exit) Regulations 
2019 (“the SSC SI”) amends directly applicable EU Regulations concerning reciprocal 
healthcare in the EU that will form part of domestic law after exit day (the “EU SSC 
Regulations”). The amendments correct deficiencies in the EU SSC Regulations resulting from 
the withdrawal of the United Kingdom from the European Union and will ensure that the EU 
SSC Regulations are operable, insofar as they need to be, in the event that the UK leaves the 
EU without a withdrawal agreement or deal.  

The EU SSC Regulations principally make provision for coordination of social security systems 
but also concern the provision of healthcare for nationals of one Member State whilst in 
another Member State.  The social security aspects of the EU SSC Regulations are being 
amended in a series of other exit SIs which were notified to the Social Security Committee on 
21 December 2018. Those exit SIs do not amend the parts or provisions of the EU SSC 
Regulations relevant to healthcare; those aspects are contained within the SSC SI.  

The aim of the SSC SI is to ensure that the current system of the provision of healthcare for 
UK nationals under the EU SSC Regulations is retained after exit day.  Some provisions which 
are no longer relevant in the post-exit day context are deleted and EU-specific terminology 
(for example, references to Member States) are modified to reflect the new domestic context.  

The National Health Service (Cross Border Healthcare and Miscellaneous Amendments) (EU 
Exit) Regulations 2019  

The National Health Service (Cross Border Healthcare and Miscellaneous Amendments) (EU 
Exit) Regulations 2019 (“the CBH SI”) amends primary and subordinate legislation that 
implemented the Cross-Border Healthcare Directive (Directive 2011/24/EU) in England and 
Wales. The amendments correct deficiencies in the legislation that result from the withdrawal 
of the United Kingdom from the European Union.  

The vast majority of the legislation being amended by the CBH SI does not extend or apply to 
Scotland or Scottish nationals. The relevant Scottish legislation that implemented the Cross-
border Healthcare Directive in Scotland, namely the National Health Service (Cross-Border 
Health Care) (Scotland) Regulations 2013 and associated legislation, will be amended by an 
SSI.  



There is only one piece of legislation being amended by the CBH SI that extends to Scotland: 
the Health and Social Security Act 1984 (the “1984 Act”). Two minor amendments are being 
made to the 1984 Act as a consequence of amendments being made to other legislation. It is 
essentially a “tidy up” exercise. The Scottish Ministers’ consent is only required in respect of 
the amendments to the 1984 Act.  

2. Summary of proposals and how these correct deficiencies 

The Social Security Coordination (Benefits in Kind) (Amendment etc.) (EU Exit) Regulations 
2019 (the “SSC SI”) 

To understand the proposals, it helps to understand how the EU SSC Regulations operate.   

The original coordination regulation was Regulation (EEC) No 1408/71, which was 
implemented procedurally by Regulation (EEC) No 574/72.  These were modernised, with 
effect from 1 May 2010 through the “basic regulation” – Regulation (EC) No 883/2004 – and 
its implementing regulation, Regulation (EC) No 987/2009.  The full titles of the four EU SSC 
Regulations being amended in the SSC SI are set out in Annex 1.  

The EU SSC Regulations provide that UK nationals working as employed or self-employed 
persons in the EU, EEA or Switzerland are ‘insured’ by that Member State, which is also 
responsible for their healthcare costs when they visit other countries including the UK. The 
same applies to EU, EEA and Swiss workers or self-employed persons living in the UK. The 
legislation generally requires state-to-state reimbursement although, in some circumstances, 
direct reimbursement of healthcare costs to individuals is required. 

The EU SSC Regulations also impose an obligation of equal treatment, which means that 
individuals lawfully visiting or residing in a Member State of which they are not a national are 
able to access local state healthcare on the same terms as domestic nationals. Under the EU 
SSC Regulations, family members are covered in the same way as the insured individual. 

The EU SSC Regulations determine which Member State’s social security legislation applies 
when a person moves between Member States.  It ensures an individual only pays 
contributions to one State’s social security system at any one time, setting out which State is 
competent (i.e. responsible) for paying benefits and paying for healthcare.  It provides for 
equal treatment of nationals of the states that participate in the coordination arrangements 
and enables benefits to be exported from one State to another.    

In terms of healthcare, the EU SSC Regulations  provide for the following systems: 

 - the provision of state healthcare for EEA (and Swiss) State Pensioners residing in EEA 
countries other than their country of affiliation; those in receipt of certain transferable 
benefits; and posted workers (the “S1 scheme”). 

- the provision of planned state healthcare for EEA (and Swiss) citizens in other EEA countries 
other than the patient’s country of affiliation (the “S2 scheme”). 



- the European Health Insurance Card which allows EEA (and Swiss) citizens to receive 
necessary state healthcare during short-term visits to other EEA countries in the event of 
illness and accident (the “EHIC scheme”). 

With the departure of the UK from the EU, the EU SSC Regulations will become part of 
domestic law in the UK, by application of the EU (Withdrawal) Act 2018.  

The EU SSC Regulations are predicated on membership of the EU and provide for reciprocal 
healthcare rights and obligations which cannot operate without the agreement and 
cooperation of the other state involved.  They require to be amended in order to function 
effectively after exit day. For example, in the absence of amendments and reciprocal 
arrangements, the UK could be responsible for unilaterally funding healthcare for both UK 
tourists in the EU and EU visitors in the UK after Exit Day. 

The SSC SI therefore: 

• prevents, remedies or mitigates deficiencies in retained EU law by removing reciprocal 
healthcare arrangements which are rendered defunct by the UK’s exit from the EU; 

• transitionally preserves relevant aspects of the EU SSC Regulations in respect of states 
agreeing with the UK to continue these arrangements reciprocally; and 

• makes provision to protect the position of patients who are in the course of treatment 
under the current reciprocal healthcare arrangements, in as far as the UK is able to offer 
such protection unilaterally. This provision also protects the position of patients whose 
planned treatment has been authorised before exit day (again, in as far as the UK is able 
to offer unilateral protection). 

The SSC SI therefore affords the UK a mechanism for ensuring there is no interruption to 
healthcare arrangements for UK-insured individuals after exit day in those Member States 
who agree to maintain the current arrangements for an interim period. Through this 
instrument, the UK can transitionally maintain the current EU reciprocal healthcare 
arrangements for countries where we have established reciprocity until 31 December 2020. 
The instrument extinguishes healthcare arrangements with Member States who do not agree 
to transitionally maintain the current reciprocal arrangements with the UK, with the 
exception of the savings protecting the position of patients in the course of treatment.  

In practical terms, this is achieved by either revoking or amending the reciprocal healthcare 
provisions and carving out the exceptions through transitional provisions. The transitional 
provisions have effect until 31 December 2020. 

In addition, the SSC SI amends the terminology so that it is suited to the new domestic 
context. For example, on several occasions “Member State” is changed to “State”. “Benefit in 
kind” is changed on every occasion to “cash benefits” to reflect that there will be no benefits 
in kind after exit day because all payments made by the UK to other states will be cash 
payments. 

The SSC SI also revokes provisions in the EU Regulations that would have no application after 
exit day, although subject to transitional provisions. For example, provisions concerning 
disputes between Member States as to which state is liable for certain costs are omitted.  The 



exchange of certificates to work between an EU citizen’s Member State of residence and the 
competent Member State is also being omitted.  

The Healthcare (International Arrangements) Bill, currently before Parliament, will provide a 
legislative framework to implement any future longer-term reciprocal healthcare 
arrangements with the EU, individual Member States or countries outside the EU. 

The National Health Service (Cross Border Healthcare and Miscellaneous Amendments) (EU 
Exit) Regulations 2019 (the “CBH SI”) 

The CBH SI revokes section 10 of the Health and Social Security Act 1984 (the “1984 Act”) and 
also deletes a reference to that section 10 in section 26(4) of the 1984 Act.  

Section 10 concerns the reimbursement of another Member State for the cost of medical and 
maternity treatment received by UK nationals in that state. It is a provision that is not used 
(the Social Security Coordination Regulations, notably Regulation (EC) No 883/2004, makes 
similar provision) and it is not anticipated that the provision will be required in the future. In 
any event, the Healthcare (International Arrangements) Bill contains provisions that would 
allow for a similar power as that contained in s.10 of the 1984 Act to be established in future 
if found to be required.  

 
3. Why are these changes necessary? 

As noted above, the amendments made by the SSC SI will ensure continuity of healthcare 
arrangements for UK nationals travelling to EEA states, specifically in the three scenarios set 
out above.  

It will ensure that EU Nationals in the UK, who are not UK Nationals, continue to enjoy the 
protection that the reciprocal healthcare arrangements currently give them in respect of 
healthcare that is planned or has commenced on or around the date that the UK exits the EU 
if there is no deal.  They will have a legal right to that protection.    

Reciprocity of arrangements cannot be guaranteed in the legislation at this time, however 
maintaining provision of healthcare for EEA nationals in the UK should assist in achieving 
reciprocity through negotiations with other EEA countries.    

The amendments being made to the Health and Social Security Act 1984 by the CBH SI are 
part of a “tidy up” exercise; the provision being revoked is obscure and not used by any of the 
UK administrations.  

 
4. Scottish Government categorisation of significance of proposals 

The Scottish Government would categorise the proposals as Category A, issues which the 
Scottish Parliament should regard as technical and ensuring continuity of law.  There is no 
significant policy decision for Ministers to make (other than that to continue the 
arrangements). 



5. Impact on devolved areas 

The impact on the devolved administrations would be negligible.  Reciprocal healthcare has 
always been funded and administered by the UK Government on a UK-wide basis.  The UK 
Government and devolved administrations have agreed that this should continue post EU 
exit.  The proposals would allow that to happen with EEA countries that are willing to continue 
to participate, providing time for longer-term reciprocal arrangements to be put in place using 
the powers in the Healthcare (International Arrangements) Bill. 

6. Stakeholder engagement/consultation 

The Scottish Government was not party to any stakeholder engagement or consultation 
undertaken by the UK Government, although we understand that given the urgency in 
introducing the SIs no consultation has been carried out.  The UK Government has always held 
lead responsibility for EU reciprocal healthcare, and the long-standing funding and 
administration arrangements that are in place.  The Scottish Government has been explicit 
with the UK Government that it expects this arrangement to continue and therefore  has not 
consulted on future reciprocal healthcare arrangements.  

7. Any other impact assessments? 

On the basis that these amendments do not result in any policy changes, no impact 
assessment has been prepared. 

8. Summary of reasons for Scottish Ministers’ proposing to consent to UK Ministers 
legislation 

The Scottish Ministers consider that the only sensible policy choice is for the UK to continue 
to participate  in reciprocal healthcare.  By enacting legislation to provide for that, unilaterally, 
the UK Government will strengthen its position in encouraging European partners to continue 
such arrangements.  It will also give re-assurance to EU Nationals who are not also UK citizens, 
and to UK Nationals living in other participating countries, that the UK and Scotland want 
current arrangements to continue, as far as that can be achieved.    

In practical terms, it makes sense for the UK Government to legislate on such matters on a 
UK-wide basis, so that there is only one set of legislation This is not a situation where the 
Scottish Government could make different choices for such elements of provision as are 
devolved given the long-standing arrangements that would have to be unpicked and the 
funding, both for treatment and administration, that would need to be identified.  This would 
not assist users, nor would it be a productive use of Parliamentary and other resources.  

9. Intended laying date 

Our current understanding is that both the SSC SI and the CBH SI will be laid on 7 February 
2019 but this may be subject to change, in which case an update will be provided.  It is 
anticipated that the two SIs will be laid no later than 12 February in any event.  

The SIs will be laid in draft as both are subject to affirmative procedure. 



10. Does the Scottish Parliament have 28 days to scrutinise Scottish Ministers’ proposal 
to consent? 

The Chancellor of the Duchy of Lancaster Minister for the Cabinet Office has given an 
undertaking that the UK Government will not schedule debates for affirmative SIs until the 
Scottish Parliament has given a view on the SI notification under the protocol. We would 
welcome a view from the Committee as soon as possible,  however the Scottish Parliament 
will have 28 days for consideration if needed under the agreed protocol to consider the 
proposal to consent to the SIs.   

 
11. Information about any time dependency associated with the proposal 

It is essential that the legislation being amended is operable in the event that the UK leaves 
the EU with no deal or no transition period on 29 March 2019.  Consequently, the SSC SI and 
the CBH SI must complete UK Parliamentary procedure in advance of this date.  

12. Any significant financial implications 

None.  The legislation continues current arrangements so has no impacts on current financial 
assumptions for Scotland. 

  



Annex 1 

EU Regulations being amended by The Social Security Coordination (Benefits 
in Kind) (Amendment etc.) (EU Exit) Regulations 2019  

 

• Regulation (EC) 883/2004 of the European Parliament and of the Council of 29 April 
2004 on the coordination of social security systems; 

• Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 
September 2009 laying down the procedure for implementing Regulation (EC) No 
883/2004 on the coordination of social security systems; 

• Council Regulation (EEC) No 1408/71 of 14 June 1971 on the application of social 
security schemes to employed persons, to self-employed persons and to members of 
their families moving within the Community; and 

• Council Regulation (EEC) No 574/72 of 21 March 1972 laying down the procedure for 
implementing Regulation (EEC) No 1408/71 on the application of social security schemes 
to employed persons, to self-employed persons and to their families moving within the 
Community.  

 

 

 


